
IMPACT ASSESSMENT ACT (the “Act”) 

Section Current Wording  Rationale Suggested Amendment 

Minister’s Power to Designate 

9(1) 
 

Minister’s power to designate 
 
9 (1) The Minister may, on request or on 
his or her own initiative, by order, 
designate a physical activity that is not 
prescribed by regulations made under 
paragraph 109(b) if, in his or her opinion, 
either the carrying out of that physical 
activity may cause adverse effects within 
federal jurisdiction or adverse direct or 
incidental effects, or public concerns 
related to those effects warrant the 
designation. 
 

The list of designated projects to be 
included in regulations made under 
paragraph 109(b) will be developed 
using clear and objective criteria in 
order to identify projects that may 
require impact assessments under the 
Act.  As stated in the federal 
government’s consultation paper on 
the “Project List”, the guiding principle 
is “the potential for adverse effects in 
an area of federal jurisdiction related to 
the environment.”1 In order to provide 
parties with clarity and predictability in 
terms of the operation of the Act, 
physical activities not identified for 
inclusion in the Project List should only 
be designated pursuant to subsection 
9(1) in exceptional and unique 
circumstances.   
 
 

Amend subsection 9 (1) as follows: 
 
9 (1): Subject to subsection (1.1), the 
Minister may, on request or on his or her 
own initiative, by order, designate a 
physical activity that is not prescribed by 
regulations made under paragraph 109(b) 
if, in his or her opinion either the carrying 
out of that physical activity may cause 
significant adverse effects within federal 
jurisdiction or adverse direct or incidental 
effects or public concerns related to those 
effects warrant the designation and one of 
the following applies: 
  
(a) there is potential for effects within 
federal jurisdiction to be high; 
(b) project type effects within federal 
jurisdiction are complex and may require a 
complex set of mitigation measures; or 
(c) the project type is novel and the 
severity of effects within federal 
jurisdiction, or mitigations are unknown.  
 
Add the following after subsection 9(1): 
 
9 (1.1): The Minister may only designate a 
physical activity under subsection (1) if 
there are unique or exceptional 

                                                           
 



circumstances that warrant designation of 
the physical activity. 
 

Predictability of  Timelines 

None No current provision The Act contains several different 
opportunities for timeline extensions in 
the impact assessment process (an 
unlimited number of extensions in 
some cases), which creates uncertainty 
for project proponents in project 
planning and development. 
 
A maximum legislated timeframe on 
the overall impact assessment process 
is required to provide greater certainty 
and discipline of process. 

Add the following after section 62: 
 
62.1  Notwithstanding subsections 18(3), 
18(4), 28(5), 28(6), 28(7), 65(5), and 66(6) 
the decision pursuant to paragraph 
60(1)(a) or section 62 must be made 
within 730 days of the notice of 
commencement being posted pursuant to 
subsection 18(2). 
 
Remove Section 65 (6) 
 

None No current provision The new impact assessment process 
will now be directed via the Act and 
have extended application to all 
Canadians, therefore, CEA recommends 
adding provisions to ensure that the 
early planning process does not 
undermine the notion of clear 
timelines.  
 
To ensure this provision remains 
beneficial to those most directly 
affected and not be used for dilatory 
purposes by any one party, CEA 
suggests the following new section in 
18(2.1) which places appropriate 
bounds around the early planning 
phase timelines. 

Add the following section 18(2.1): 
 
The Agency may proceed to issue a notice 
under subsection 18 (1) notwithstanding: 
 
(a) a failure by a person or persons to 

provide comments within the period 
specified under section 11 or a request 
from such person or persons to extend 
the specified period; or 

(b) a failure by a jurisdiction or an 
Indigenous group to respond to the 
Agency’s offer to consult under section 
12, or a request from such a party for 
certain consultation to be completed 
under section 12 prior to the issuance 
of a notice under subsection 18(1). 

 



Scope Understanding 

18 Notice of commencement 
 
18 (1) If the Agency decides that an 
impact assessment of a designated 
project is required — and the Minister 
does not approve the substitution of a 
process under section 31 in respect of the 
designated project — the Agency must, 
within 180 days after the day on which it 
posts a copy of the description of the 
designated project under subsection 
10(2), provide the proponent of that 
project with  
 
(a) a notice of the commencement of the 
impact assessment of the project that 
sets out the information or studies that 
the Agency considers necessary for it to 
conduct the impact assessment; and 
 

The notice of commencement issued 
under subsection 18(1) effectively kicks 
off the impact assessment of a 
designated project under the Act.  It is 
an opportunity to set out at an early 
stage the scope of information and 
process requirements against which the 
impact assessment will be measured.  
This is similar in nature to a terms of 
reference commonly used in provincial 
environmental assessment processes.   
 
In order to provide increased certainty 
to participants in an impact assessment, 
the content of a notice of 
commencement should be expanded to 
include the Agency’s determination of 
the factors under subsection 22(1) that 
will be considered, the scope of those 
factors, the scope of the designated 
project to be assessed and the process 
for public participation and consultation 
of Indigenous groups that may be 
affected by the carrying out of the 
designated project. 
 
The purpose of subsection 18(1.1) is 
effectively achieved and clarified 
through the proposed amendment to 
subsection 18(1) and proposed 
amendment to subsection 22(1), below.  
Accordingly, subsection 18(1.1) should 
be deleted. 

Amend subsection 18(1)(a) as follows: 
 
Notice of commencement 
 
18 (1) If the Agency decides that an 
impact assessment of a designated project 
is required — and the Minister does not 
approve the substitution of a process 
under section 31 in respect of the 
designated project — the Agency must, 
within 180 days after the day on which it 
posts a copy of the description of the 
designated project under subsection 10(2), 
provide the proponent of that project with  
 
(a) a notice of the commencement of the 
impact assessment of the project that sets 
out:  
 
(i)  the information or studies that the 
Agency considers necessary  for it to 
conduct the impact assessment; 
(ii) the factors under subsection 22(1) that 
the Agency has  determined will be taken 
into account in the impact assessment of 
the designated project; 
(iii) subject to the Minister’s discretion in 
paragraph 22(2)(b), the  scope of the 
factors to be taken into account in the 
impact  assessment pursuant to paragraph 
22(2)(a); 
(iv) the scope of the designated project as 
described in section 2 that the Agency has 



 
 
 
 
 
 
 
 
 
 

determined will be subject to the impact 
 assessment; and 
(v) in addition to the information provided 
pursuant to paragraph 18(1)(b), the 
processes that the Agency considers 
appropriate to engage meaningfully with 
the public and, in particular, the 
Indigenous groups that may be affected by 
the carrying out of the designated project.  
 … 
Delete subsection 18(1.1). 
 
 

Reduce Jurisdictional Overlap 

6(1) Purposes 
 
6 (1) The purposes of this Act are 
… 

Discussing Bill C-69, the Minister for 
Environment and Climate Change 
Canada stated that the “better rules” in 
the proposed legislation “are designed 
to protect our environment while 
improving investor confidence, 
strengthening our economy, and 
creating good middle-class jobs. They 
will also make the Canadian energy and 
resource sectors more competitive.”2  
In order to ensure that economic 
objectives underlying the legislation, as 
stated by the Minister, are recognized 
and factored into decision-making, 
economic objectives should be included 
in the “Purposes” section of the Act.    
 

Revise subsection 6(1) by adding 
paragraph 6(1)(o): 
 
6 (1) The purposes of this Act are 
… 
(o) to improve investor confidence, 
strengthen the Canadian economy, 
encourage prosperity and improve the 
competitiveness of the Canadian energy 
and resource sectors; 
 

                                                           
 



16 Decision 
16 (1) After posting a copy of the notice 
on the Internet site under subsection 
15(3), the Agency must decide whether 
an impact assessment of the designated 
project is required. 
 
Factors 
(2) In making its decision, the Agency 
must take into account the following 
factors: 
…  
(f) any study that is conducted or plan 
that is prepared by a jurisdiction — in 
respect of a region that is related to the 
designated project — and that has been 
provided to the Agency; and 
(g) any other factor that the Agency 
considers relevant 

Projects on the “Project List” should not 
require an impact assessment if there is 
a regional or strategic assessment in 
place that addresses impacts from such 
projects or if the effects under federal 
jurisdiction are otherwise appropriately 
regulated (e.g., GHG emissions for gas-
fired power plants).  Where there is 
scope for such exclusion under defined 
criteria, there should be an explicit 
reference in the regulations.  Further, 
when making a determination as to 
whether an impact assessment is 
required, the Agency should take into 
account any such exclusion criteria.  
 
 

Amend subsection 16(2) as follows: 
 
16 (1) After posting a copy of the notice on 
the Internet site under subsection 15(3), 
the Agency must decide whether an 
impact assessment of the designated 
project is required. 
 
Factors 
(2) In making its decision, the Agency must 
take into account the following factors: 
… 
(f) any study that is conducted or plan that 
is prepared by a jurisdiction — in respect 
of a region that is related to the 
designated project — and that has been 
provided to the Agency;  
(g) exclusion criteria set out in any 
applicable regulations; and  
(h) any other factor that the Agency 
considers relevant. 

Guidance for Implementing UNDRIP and other Indigenous Provisions 

Preamble Currently no provision. The legal implications of the adoption 
and implementation of the United 
Nations Declaration on the Rights of 
Indigenous Peoples (“UNDRIP”) in 
Canada have been subject to wide-
ranging debate.  In particular, some 
argue that UNDRIP, once implemented, 
will provide Indigenous groups with a 
de facto veto over Crown decisions in 
their territories.    
 

Add the following in the preamble to the 
Act after “Whereas the Government of 
Canada is committed to implementing the 
United Nations Declaration on the Rights 
of Indigenous Peoples”: 
 
Whereas a commitment to an open and 
transparent impact assessment process 
with meaningful public participation and 
respect for the rights of Indigenous 
peoples does not amount to a veto over a 



To date, Canadian courts have been 
clear that the duty to consult does not 
provide Indigenous groups with a 
“veto” over final Crown decisions, 
including in relation to infrastructure 
and resource developments.  Prime 
Minister Trudeau has publicly agreed 
with this assessment, noting that, 
“Ottawa doesn’t recognize the 
unconditional right of First Nations to 
unilaterally block projects.”3  While 
Indigenous groups may have a “special 
public interest” in Crown decisions, 
those interests must be balanced 
against other competing societal needs. 
 
The reference in the preamble of the 
Act to the Government of Canada’s 
commitment to implementation of 
UNDRIP, will open any positive decision 
statement on a designated project to 
legal challenge where the consent of an 
Indigenous group has not been 
obtained.   This results in uncertainty 
which could be addressed with a 
statement in the preamble that notes 
that the rights and interests of both the 
public and Indigenous groups do not 
result in or provide a veto over a 
designated project. 
 

designated project for any person or 
group. 
 

7(1)(d) 
 

7 (1) Subject to subsection (3), the 
proponent of a designated project must 

As currently drafted, paragraph 7(1)(d) 
would prohibit pre-approval activities 

Amend section 7 as follows: 
 

                                                           
 



not do any act or thing in connection with 
the carrying out of the designated 
project, in whole or in part, if that act or 
thing may cause any of the following 
effects:  
… 
(c) with respect to the Indigenous 
peoples of Canada, an impact —
 occurring in Canada and resulting from 
any change to the environment — on 
 (i) physical and cultural heritage, 
 (ii) the current use of lands and 
resources for  traditional purposes, or 
 (iii) any structure, site or thing 
that is of historical,  archaeological, 
paleontological or architectural 
 significance; 
(d) any change occurring in Canada to 
the health, social or economic conditions 
of the Indigenous peoples of Canada; or 

that could have a positive impact on 
health, social or economic conditions of 
Indigenous groups. For instance, 
paragraph 7(1)(d) could be interpreted 
to prohibit a proponent from signing 
capacity building or impact benefit 
agreements with Indigenous groups 
regarding a designated project, as such 
agreements could change the economic 
conditions for Indigenous peoples of 
Canada. 
 
In order to address this uncertainty, 
paragraph (d) should be included as 
roman numeral (iv) in paragraph (c), as 
the effects listed in paragraph (c) are 
tied to a “change to the environment”. 
 

7 (1) Subject to subsection (3), the 
proponent of a designated project must 
not do any act or thing in connection with 
the carrying out of the designated project, 
in whole or in part, if that act or thing may 
cause any of the following effects:  
… 
(c) with respect to the Indigenous peoples 
of Canada, an impact — occurring in 
Canada and resulting from any change to 
the environment — on 
 (i) physical and cultural heritage, 
 (ii) the current use of lands and 
resources for traditional purposes,  or 
 (iii) any structure, site or thing 
that is of historical, archaeological, 
 paleontological or architectural 
significance; or 
 (iv) the health, social or economic 
conditions of the Indigenous  peoples of 
Canada; 
 
Delete subsection 7(1)(d). 

Privative Clause 

None Currently no provision. Timelines that may be established and 
applied in law will be of no benefit if 
there is open-ended opportunity for 
parties to challenge the process and the 
judgement and decisions of authorities 
in court.  Absent some privative clause, 
this bill creates a wide new range of 
opportunities to challenge the 
completeness and robustness of the 
regulatory process.   

Add the following in the Act: 
 
Section [X] Except as provided for in this 
Act, every decision of the Agency, a review 
panel, the Minister or the Governor in 
Council made under this Act is final and 
conclusive.  
 
Section [Y (1)] An appeal from a decision 
of the Agency, a review panel, the Minister 



 
The government will have taken the 
time to establish an expert Agency as 
well as a roster of persons who may be 
appointed to a review panel that will 
have specific expertise in relation to the 
projects under review.  In light of this 
specific expertise, decisions made 
under the Act should be afforded a level 
of deference in order to protect an 
expert process and provide a level of 
certainty to parties that participate in 
the process.  Challenges to the courts 
should be narrowly focused on matters 
of law and jurisdiction and not create 
an opportunity to re-litigate matters of 
fact and the judgement that will have 
been applied reasonably by the Agency, 
a review panel, the Minister, or the 
Governor in Council. 
 
The proposed provision is analogous to 
the one proposed in section 70 of the 
Canadian Energy Regulator Act, and 
other examples are found in governing 
statutes of federal agencies and 
tribunals, such as the National Energy 
Board Act. 

or the Governor in Council under this Act 
on any question of law or of jurisdiction 
may be brought in the Federal Court of 
Appeal with the leave of that Court. 
 
Section [Y (2)] Leave to appeal must be 
applied for within 30 days after the date of 
the decision or order appealed from or 
within any additional time that a judge of 
the Court grants in exceptional 
circumstances. 
 
Section [Y (3)] An appeal must be brought 
within 60 days after the day on which 
leave to appeal is granted. 
 
Section [Y (4)] For greater certainty, a 
report submitted by the Agency under 
subsections 28(2) or 59(1) or by a review 
panel under 51(1)(e) is not a decision or 
order for the purposes of this section and 
neither is any part of the report.  
 
Section [Y (5)] The filing of a notice of 
appeal under section [Y (1)] does not 
suspend the operation of a decision made 
under this Act. 

68 Minister’s power — decision statement 
68 (1) The Minister may amend a 
decision statement, including to add or 
remove a condition, to amend any 
condition or to modify the designated 
project’s description. However, the 

Proponents that have received a 
positive decision statement must have 
the confidence that they may proceed 
and build their project with reasonable 
certainty about the conditions that they 
must meet and the corresponding costs 

Revise subsection 68 (2) as follows: 
 
68 (2) The Minister may add, remove or 
amend a condition only if he or she is of 
the opinion that doing so: 
 



Minister is not permitted to amend the 
decision statement to change the 
decision included in it. 
 
Limitation — condition 
(2) The Minister may add, remove or 
amend a condition only if he or she is of 
the opinion that doing so will not increase 
the extent to which the effects that are 
indicated in the report with respect to the 
impact assessment of the designated 
project are adverse. 

of compliance.  Subsection 68(1) 
introduces a power for the Minister to 
amend a decision statement, on the 
condition specified in 68(2) that this not 
make effects of the project more 
adverse.  However, there is no 
economic constraint on the use of this 
power, introducing an unquantifiable 
contingent liability for the proponent 
outside its control.   Section 68(2) could 
appropriately be re-cast to require that 
the use of the power by the Minister 
not unreasonably affect the technical 
and economic feasibility, or timeline of 
implementation, of the project. 

(a) will not increase the extent to which 
the effects that are indicated in the report 
with respect to the impact assessment of 
the designated project are adverse, and 
 
(b) will not unreasonably affect the 
technical or economic feasibility of the 
designated project or the timeline of 
implementation of the designated project. 
 

 


