
 

UPDATE OF AMENDMENTS TO THE FISHERIES ACT PROPOSED BY THE CEA- MARCH 22 

 

PROPOSED AMENDMENTS TO BILL C-68 AS AMENDED BY COMMITTEE AND PASSED BY HOUSE OF COMMONS 
CLAUSE AS AMENDED BY HOUSE OF 
COMMONS 

RATIONALE SUGGESTED AMENDMENT 

Deeming - habitat 
2 (2) For the purposes of this Act, the 
quantity, timing and quality of the 
water flow that are necessary to sustain 
the freshwater or estuarine ecosystems 
of a fish habitat are deemed to be a fish 
habitat. 

Subsection 2(2) creates potential for conflict between laws, 
authorizations or orders of authorities with jurisdiction over 
water flows and an order under the Act.  Without 
cooperation between the federal government and 
authorities with jurisdiction over water flows, as proposed in 
relation to section 34.3, below, a party that is subject to the 
Act will face considerable regulatory uncertainty.  Further, 
the legal basis for deeming water flows to be “fish habitat” 
under the Act is uncertain. 

Delete subsection 2(2) of the Act and re-insert the 
provision as published in the first reading of Bill C-
68. The original wording is as follows: 
 
“fish habitat means water frequented by fish and 
any other areas on which fish depend directly or 
indirectly to carry out life processes, including 
spawning grounds and nursery, rearing, food 
supply and migration areas” 

 
Studies, etc. — management or control of obstruction; Minister’s order 
34.3 (2) If the Minister considers that 
doing so is necessary to ensure the free 
passage of fish or the protection of fish 
or fish habitat, the owner or person 
who has the charge, management or 
control of an obstruction or any other 
thing that is detrimental to fish or fish 
habitat shall, on the Minister’s order, 
within the period specified by him or 
her and in accordance with any of his or 
her specifications, 
(a) remove the obstruction or thing; 
(b) construct a fishway; 
(c) implement a system of catching fish 
before the obstruction or thing, 
transporting them beyond it and 
releasing them back into the water; 
(d) install a fish stop or a diverter; 
(e) install a fish guard, a screen, a 
covering, netting or any other device to 
prevent the passage of fish into any 
water intake, ditch, channel or canal; 

The version of subsection 34.3(2) published in the first 
reading of Bill C-68 provided the Minister with sufficient 
authority to make orders to ensure the free passage of fish or 
the protection of fish and fish habitat in relation to an 
obstruction, including in relation to water flows.  Of 
particular concern in the amended version of subsection 
34.3(2) is the power of the Minister to require the owner of 
an obstruction to maintain the characteristics of water 
upstream of an obstruction.  In many cases, the owner of an 
obstruction will not have an ability to regulate water 
characteristics upstream of the obstruction.  Further, it is 
unclear who determines the flow of water “necessary” to 
permit the free passage of fish and how this is determined, 
whereas in the version included in the first reading, it is clear 
the Minister determines such matters. 

Revise subsection 34.3(2) of the Act by re-
inserting the provision as published in the first 
reading of Bill C-68: 
 
34.3 (2) If the Minister considers that doing so is 
necessary to ensure the free passage of fish or the 
protection of fish or fish habitat, the owner or 
person who has the charge, management or 
control of an obstruction or any other thing that is 
detrimental to fish or fish habitat shall, on the 
Minister’s order, within the period specified by 
him or her and in accordance with any of his or 
her specifications, 
(a) remove the obstruction or thing; 
(b) construct a fishway; 
(c) implement a system of catching fish before 
the obstruction or thing, transporting them 
beyond it and releasing them back into the water; 
(d) install a fish stop or a diverter; 
(e) install a fish guard, a screen, a covering, 
netting or any other device to prevent the 



 
 

(f) maintain the flow of water 
necessary to permit the free passage of 
fish; or 
(g) maintain at all times the 
characteristics of the water and the 
water flow upstream and downstream 
of the obstruction or thing that are 
necessary for the conservation and 
protection of the fish and fish habitat, 
including 
     (i) the water temperature, and 
     (ii) the physical characteristics and 
chemical composition of the water flow. 
 

passage of fish into any water intake, ditch, 
channel or canal; 
(f) maintain the flow of water that the Minister 
considers sufficient to permit the free passage of 
fish; or 
(g) permit the escape, into the water below the 
obstruction or thing, at all times of the quantity of 
water that the Minister considers sufficient, in 
accordance with the characteristics of the water 
and water flow as may be specified by him or her, 
for the conservation and protection of the fish 
and fish habitat, including 
           (i) the water temperature, and 
           (ii) the physical characteristics and   
            chemical composition of the water. 
 

Purpose with an integrated approach 
2.1 The purpose of this Act is to provide 
a framework for 
(a) the proper management and control 
of fisheries; and 
(b) the conservation and protection of 
fish and fish habitat, including by 
preventing pollution. 

The current statement establishes the two clauses of the 
purpose statement as distinct and equal.  Protection of all 
fish and fish habitat should not be understood as an end in 
and of itself.  Clause (b) of the purpose statement 
referencing the “conservation and protection of fish and fish 
habitat, including by preventing pollution” should be tied to 
the higher-order purpose cited in clause (a), namely “the 
proper management and control of fisheries”.   

Revise section 2.1 of the Act as follows: 
 
2.1 The purpose of this Act is to provide a 
framework for the proper management and 
control of fisheries with due consideration for the 
conservation and protection of fish and fish 
habitat, including by preventing pollution. 
 
 

Designated Projects 
35.1 (1) No person shall carry on any 
work, undertaking or activity that is part 

The proposed amendment clarifies that a carrying on a work, 
undertaking or activity that is a "part" of a designated project 

Revise subsection 35.1 (1) of the Act as follows: 
 



 
 

of a designated project except in 
accordance with a permit issued under 
subsection (2). 
 

is only prohibited where such work, undertaking or activity 
may result in the death of fish or the harmful alteration, 
disruption or destruction of fish habitat. 
To ensure that regulatory resources are allocated efficiently 
and to contain compliance costs for project proponents and 
owners of facilities, the operation of the Act, in at least some 
sections, must be subject effectively to a materiality test.   
 
Subsection 35.1(1) provides that no person shall carry on any 
work, undertaking or activity that is part of a designated 
project except in accordance with a permit.  However, this 
prohibition ought not apply to parts of a project that pose no 
risk of death of fish or harmful alteration, disruption or 
destruction of fish habitat – the risks that give rise to the 
designation of the project.   
 

35.1 (1) No person shall carry on any work, 
undertaking or activity that is part of a designated 
project, and that may result in death of fish or in 
the harmful alteration, disruption or destruction of 
fish habitat, except in accordance with a permit 
issued under subsection (2). 
 
 

Duty to Notify 
38 (4) Every person shall without delay 
notify an inspector, a fishery officer, a 
fishery guardian or an authority 
prescribed by the regulations of the 
death of fish that is not authorized 
under this Act, or of a serious and 
imminent danger of such occurrence, if 
the person at any material time… 

Read strictly, this subsection imposes a duty to notify for the 
death of any fish in any circumstance, including where death 
may occur in the normal course of the responsible conduct of 
a work, undertaking or activity.  The terms of the permit for a 
designated project may address this concern.  For greater 
clarity, it would be helpful to lift the requirement for 
notification where the death of fish occurs within the normal 
course of events in relation to carrying on a work, 
undertaking or activity authorized under the Act.  
 
A major concern with the Act as drafted that was identified 
by a number of commenters is that it puts the death of a 
single fish on the same level as significant impacts to fisheries 
and fish habitat.  This is unduly burdensome, both for parties 
regulated under the Act and for government officials 
responsible for enforcing it.  The proposed amendment is a 
practical suggestion to reduce regulatory burden while still 
ensuring appropriate protections under the Act. 
 
Further consideration of the proposed amendment is 
requested. 

Revise subsection 38 (4) of the Act by adding the 
underlined wording: 
 
38 (4) Every person shall without delay notify an 
inspector, a fishery officer, a fishery guardian or an 
authority prescribed by the regulations of the 
death of fish out of the normal course of events 
that is not authorized under this Act, or of a 
serious and imminent danger of such occurrence, if 
the person at any material time… 
 
[Alternative: 
 
Add the following after subsection 38 (4) of the 
Act: 
 
38(4.1): Subsection 38(4) shall not apply where 
the death of a fish occurs in the normal course of 
carrying on a work, undertaking or activity 
authorized under this Act.] 
 



 
 

 


